NATIONAL SOCIETY ADVICE ON:

COMMUNITY SCHOOLS SEEKING TO ADOPT CHURCH BASED FOUNDATIONS (TRUSTS);

CHURCH OF ENGLAND VOLUNTARY SCHOOLS SEEKING TO CHANGE CATEGORY TO FOUNDATION.

1. What is a Foundation School?

A Foundation school:

· Is held in trust by its Foundation, by its own governing body or by a combination of two. 

· May propose its own closure if it wishes to gain or loose a religious character.

· Unless it closes and re-opens, retains its existing religious character or lack of character.

· Employs its own staff.

· Is its own admissions authority.

· Derives both its revenue and its capital from its Local Authority and is part of the family of maintained schools.

The terms Trust School and Foundation School are both in current use. Strictly, a Trust school is a non-statutory term for a Foundation school which actually has a Foundation. This contrasts with a Foundation school where the Governing Body itself holds the school’s assets. Both terms seem now to be in common use more or less interchangeably.  However, the legislation refers to “Foundation Schools” and so this paper does likewise. It assumes that Church of England Foundation Schools will normally be constituted with Foundations. The National Society advises that this should always be so. The Education and Inspections Act 2006 permits both Primary and Secondary schools to change to Foundation category. They can do so, after consultation and publishing proposals, by a simple decision of the governing body. Local authorities cannot prevent the change. Such a change does not make this a “new” school, as it has not closed and re-opened.

2. General points.

(a) A school may neither gain nor lose a religious character by becoming a Foundation school. In order to achieve a change of character, a school has to close and re-open, following consultation and the full statutory procedure.

(b) However, a Foundation school may propose its own closure (unlike a Community school) and thus might (if it wished) follow the full statutory procedure at some date subsequent to becoming a Foundation school to gain a religious character without having to rely on the LA to propose closure. It would of course be necessary for the diocese (or other Church of England body) to promote the consequent new Church of England designated school. In this way a school which initially becomes a Foundation school on church trusts but without a designated church character may later take the further step to acquire designation. However, the cooperation of the Local Authority will still be required to settle land and site ownership issues.

(c) Any new school established under the Education and Inspections Act 2006 (either as a Foundation school or as a Voluntary school that subsequently becomes Foundation) will be able subsequently to propose that its Foundation be alienated and the school site transferred to the ownership of the governing body.  This provision is aimed at foundation schools without a religious character that adopt a foundation under the 2006 provisions, but would also apply to schools with a traditional foundation if the school was a new school established after the 2006 Act comes into force. (Eg a middle school is closed and a primary school is promoted to operate on the same site as part of a reorganisation.) Dioceses should therefore be very careful not to establish new Foundation schools from 2006 onwards whose trustees have permanent trustee-owned (non-public) value in the site or other endowments. A new VA or VC school would be secure, as the diocese could always prevent it changing to Foundation. VC and VA schools established before 2006 are also secure, even if they change to Foundation subsequent to 2006.

3. Distinctions

It is important to distinguish between the following:

(a) A Community school (thus with no religious character) changing to a Foundation school on Church of England trusts but with no religious character.

(b) A Foundation school with no religious character changing to a Foundation school with religious character.

(c) A VC school with religious character changing to a Foundation school with religious character.

(d) A VA school with religious character changing to a Foundation school with religious character.

These are addressed separately below.

4. A Community school without a religious character changing to a Foundation school on Church of England trusts but with no religious character.

(a) The process for this is a simple decision of the governing body after consultation and publication of proposals.

(b) The LA cannot prevent the change.

(c) This is not a new school, so all contracts, posts etc remain in place.

(d) The school does not thereby gain a Church of England religious character (and cannot therefore benefit from the diocese’s uniform statutory trust funds) though it could take that second step (through closure and re-opening) later. The diocese needs to consider what it might mean for it to have under its trusts a school without a designated religious character. National Society advice is that this has the potential to be a very positive relationship.

(e) The diocese takes on no capital responsibilities via this route, but must realise that the capital arrangements are therefore under the control of the LA (like VC schools and indeed Foundation schools with a religious character). This is not as advantageous as the VA capital system, which is increasingly under the control of the school and diocese. Dioceses should therefore not lose sight of the thought that a change from Community to VA might be preferable to a change to Foundation, particularly if the adoption of a Church of England character (via the full procedure of closure and re-opening) is ultimately in view. Experience to date suggests that some LAs might prefer the VA alternative and thus collaborate in achieving it. Others of course might take different views!

(f) The diocese will be seen as taking on some responsibility for the overall standards and quality of the school. It should ensure that it has the resources to respond to this – usually via some kind of Service Level Agreement.

(g) The diocese can gain (by agreement with the governing body at any time) the right to appoint a majority of the Governing Body as Foundation Governors, but other than this, it does not have the usual “ethos-driven” levers for school management and standards. It therefore has to be sure that it can develop appropriate substitute mechanisms. 

(h) The Governing Body becomes the admissions authority but will not be       able to use faith criteria for this purpose, as the school has no religious character.

(i) The Governing Body becomes the employer of the staff but no faith criteria may be used in appointments as the school has no religious character.

The National Society advises that the Foundation category without a designated religious character has the potential for developing relationships with a further range of schools, building on the “affiliated school” status which some dioceses already promote. It requires, however, close attention to the expectations of all parties and should be the subject of clear written heads of agreement.

5. A Foundation school with no religious character changing to a Foundation school with religious character.

(a) The procedure is the full closure and opening after consultation.

(b) Because the school is already a Foundation school, it may propose its own closure and does not have to rely on the LA to do this. The diocese or other appropriate body would have to propose the opening of the new school.

(c) Now that SOCs are abolished, the LA will then decide on whether the change can take place.

(d) The LA’s decision can be appealed to the Adjudicator.

(e) This is then a new school but TUPE applies, protecting existing staff.

(f) Faith criteria can be used for admissions if the governing body wishes.

(g) Up to 20% of the staff (including the Headteacher) may be appointed as Reserved Teachers, taking account of their religious practice in the same way as VA teaching posts. This may not be imposed on existing post holders without their agreement. The National Society is issuing a separate advice note on Reserved Teachers in Foundation and VC schools with Church of England character.

These additional powers are substantial and would permit the establishment of a Christian ethos in the school as required by the Church of England designated character. They are over-all more powerful than the present arrangements in VC schools, as they combine religious character, governing body majority, admissions powers and partial faith-based employment criteria. The double step (first to Foundation without religious character and then to Foundation with religious character) enables a Community school to acquire a religious character without the Local Authority being able to prevent this happening (unless the Authority is able to convince the Adjudicator that a religious character would be inappropriate). However, land issues will still require collaboration with the Local Authority to achieve solutions.

None the less, dioceses should note that a Foundation school with religious character is still a less powerful instrument in some significant ways than a VA school with a religious character and dioceses should therefore consider carefully with schools and Local Authorities whether closure and re-opening as a VA school is not the preferable objective.

6. A Voluntary Controlled school with religious character changing to a Foundation school with religious character.

(a) The procedure is a simple decision of the governing body after consultation and publication of proposals.

(b) The LA cannot prevent the change, but the diocese and trustees can.

(c) The school is not a “new” school.

(d) A Church of England VC could readily become Foundation by this mechanism and, as it would retain its religious charcter, there are probably major advantages in its doing so.

(e) The diocese could, with the agreement of the governing body, gain a majority of foundation governors on it and thus a stronger influence on the school’s ethos.

(f) The school already has its church trust, which continues in being. No new trust is required or possible.

(g) The governing body becomes the admissions authority and could in principle use faith criteria for admissions if it wished to do so.

(h) The governing body becomes the employer of the staff, leading to a closer relationship with them. Up to 20% of the staff (including the Headteacher) could be appointed as Reserved Teachers. (However, the school could remain VC and still use these powers to appoint Reserved Teachers, though without becoming the actual employer.) Reserved Teacher status cannot be imposed upon existing staff without their agreement.

(i) Capital remains the responsibility of the LA. 

(j) A VC Church of England school which became a Foundation School in this way could subsequently propose to abandon its trust but only if the school (ie the original school – remember this is not a “new” school) had been established after the 2006 Act came into force.  This provision will thus not affect any existing Church of England VC schools, even if they change to Foundation. 

National Society advice is that, on balance, there are likely to be major gains associated with a change from VC to Foundation and that a diocese should normally encourage its VC schools to look seriously at this transition.

7. A VA school with religious character becoming a Foundation school with religious character.

(a) The procedure is a simple decision of the governing body following consultation and publication of proposals.

(b) The LA may not impede the change but the diocese and trustees may. A Church of England VA  (or VC) school may only change to Foundation with the agreement of both its diocese and its trustees.

(c) The school already has its church trust, which continues in being.

(d) There is no closure and opening. Hence this is not a “new” school.

(e) Capital becomes the responsibility of the LA and would be operated under its policies. The governing body would no longer have to find 10% of capital costs, but it and the diocese would lose the VA capital stream, which is largely under their control. National Society advice is that losing control over capital investment is a very big step to take. Therefore, the Education and Inspections Act 2006 provides that no VA or VC school may change to the Foundation category without the agreement of both its diocese and its trustees.

(f) The governing body remains the admissions authority and, since the school retains its religious character, continues to be able to use faith criteria for this purpose if it wishes.

(g) The governing body remains the employer of the staff, but loses both its historic VA powers over all teacher appointments and the new powers to use Genuine Occupational Requirements for appropriate non-teaching appointments given to VA schools for the first time by the 2006 Act. Instead, the governing body could use only the Reserved Teacher procedures set out above. This represents a major loss of influence.

(h) A VA school which became Foundation could in due course seek to remove its Foundation but only if the school (ie the original school – remember that this is not a “new” school) had been established after the 2006 Act came into force. This provision will therefore not affect existing Church of England VA schools, even if they change to Foundation.

The National Society therefore advises that for a VA school to move to Foundation puts at risk the governing body’s powers to sustain the Church of England character and ethos of the school. This is thus a step which should not lightly be taken. 

8. Summary

The National Society therefore advises as follows:

1. The National Society encourages dioceses to set up trusts (or use the national trust which the Society will establish) for Foundation Schools which do not have a Church of England designated character.

2. It also suggests that dioceses should encourage VC schools to look seriously at changing to the Foundation category on their existing trusts.

3. It advises that VA schools should normally be discouraged from moving to the Foundation category unless driven by ultimate financial necessity.

9. In conclusion

This document is an outline of the issues and procedures only. Dioceses/schools should take detailed advice on the implementation of actual projects.
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